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When police investigators knocked at Morton Berger’s door that warm summer evening in 2002, he knew he had been caught.  He feared losing everything – his family, his job – once his secret was revealed.  What he did not know was that the knock on the door would quickly lead to a 200-year prison sentence.

At the time of his arrest, Morton Berger was a husband, father, and an award-winning high school teacher with no criminal history.
  His early years were full of achievement but also significant tragedy. Berger’s father was a consulting engineer and moved the family around the world, living in places such as Mumbai, Singapore, and Japan.  His parents separated before he was nine years old; shortly thereafter his mother committed suicide. 

Berger excelled academically, earning Bachelor’s degrees in History and Education from Hanover College in 1974 and a graduate degree from the American Graduate School of International Management
 in Glendale, Arizona three years later.  During this time, Berger married Carol Berger and the couple had four children: Michelle, Rachel, Aaron, and Neil.  

After completing graduate school, Berger worked as a substitute teacher with students learning English as a second language (“ESL”).  Berger eventually obtained a permanent position at Thunderbird High School in the late 1980s as chair of the high school’s ESL program.  In 1992, Berger began teaching World History at Cortez High School in Phoenix.  He helped run school activities and events at Cortez, including the school’s annual student trip to Europe.  Despite his conviction, Berger continues to be lauded by former students as their favorite and most influential teacher.  Students who were at risk of failing to complete high school or contemplating suicide credit Berger for helping them get through difficult periods in their lives. 

Six months after his arrest, Berger was convicted of possessing twenty images of child pornography and received the minimum sentence available under Arizona law: ten years for each image served consecutively, without the possibility of probation or a pardon, for a total of 200 years’ imprisonment.
  While others had been prosecuted under the statute before him, including a man sentenced to 408 years’ imprisonment,
 Berger’s sentence garnered national and international attention.
  Whether in comparison to other crimes
 or as raising constitutional concerns, several commentators consider Berger’s sentence unduly harsh.
  

Prosecutors, on the other hand, were resolved to win at trial and affirm the conviction on appeal after seeing the images for which Berger was convicted.
  Media reports of the case did not include a description of the images, even though they were described in detail during the trial.
  State’s attorneys, defending the conviction against Berger’s challenges, offered the following description:

The images [found on Berger’s home computer] included bondage, torture, and young girls having intercourse with dogs. Children are blindfolded, hands tied, being urinated on, and wearing dog collars. [Berger’s computer contained] numerous video files, most involving girls as young as 3 years old being forced to perform oral sex on adult men and being vaginally and anally raped by adults. There is a particularly disturbing video of a young (no more than 4 years old) girl struggling and crying and begging her abuser to stop as he holds her by the throat and ejaculates on her face and forces his penis into her mouth . . . 

Almost all of [Berger’s] thousands of images were of children engaged in sexual acts, not just exploitive exhibition. On a more disturbing note, this defendant not only stored [the images on his computer] – but he even printed them in high quality glossy paper and neatly stored them in binders . . . They are quite literally the worst images of child pornography/torture the undersigned has seen in her career, an opinion also expressed by the State’s very experienced expert pediatrician who determined the ages of the children and the experienced detective assigned to this case.
 

Society’s Repugnance for Child Sexual Predators


Over the last fifteen years, concern about pedophilia and child sexual predators has reached near hysteria, helped by the proliferation of child pornography on the Internet and television programs like To Catch A Predator featuring potential child abusers getting caught on camera.
  Statistically speaking, parents should be concerned; Congress estimates the sale of child pornography is at least a multi-million dollar industry crossing state and national boundaries.
  The anonymity offered by the Internet permits purveyors of child pornography to interact and support each other’s actions, fostering the market for the material.
 


While in 1994 only half of the states in the country criminalized child pornography,
 today all states have laws criminalizing child pornography.
  Law enforcement entities around the country increasingly investigate and prosecute child pornography.
  Task forces specializing in the investigation of child pornography have formed around the country, and with federal financial assistance, collaborate with each other to catch and prosecute child pornographers.

Arizona’s Approach toward Investigating Child Pornography Crimes

The Phoenix Police Department, like others around the nation, has a squad dedicated to investigating child pornography.
  Led by Sergeant Frank Kardasz,
 the Internet Crimes Against Children (“ICAC”) squad is “charged with defending the rights of children by investigating child exploitation crimes, including . . . child pornography.”
  Officers in the ICAC are specially trained to identify child pornography and investigate its use or distribution.
  Officers attend yearly training conferences with investigators from around the country.
  These efforts are helped through money grants offered by the United States Department of Justice to investigate sexual crimes against children.
  Task forces around the country collaborate on investigations and will share information and give other investigative agencies leads on suspects.
  Through this collaboration, ICAC acquired a record containing the file names of all known digital images authenticated as child pornography.
  Several of these images, some of them decades old and from other countries, were already well known to Phoenix officers because traffickers had popularized them through widespread distribution over the Internet.
  

When Phoenix detectives obtain a lead on a suspect, they initiate a “knock and talk” investigation to question the suspect and obtain the necessary probable cause to search the suspect’s home.
  A “knock and talk” investigation involves an officer approaching the suspect’s door, knocking, then asking the suspect for his or her consent to search the home.
  Detectives identify themselves as police to the suspect, but approach the door in plainclothes to avoid drawing attention from neighbors.
  Detectives tell the suspect they are investigating child pornography before asking for consent to search the home.

The Berger Investigation

Berger’s name and address first came to the attention of police investigators in Dallas, Texas who had arrested an online distributor of child pornography.
  The Dallas defendant turned over a list of customers and corresponding credit card information, Berger among them.
  Berger’s information was then given to Phoenix police to pursue an investigation.
  These details were suppressed at trial and therefore did not become part of the evidentiary record.
 

After receiving the tip from Dallas, Sergeant Kardasz assigned the case to Detective Chris Curley, a member of Kardasz’s squad.
  Curley had been with the Phoenix Police Department for ten years, two of which were at ICAC.
  Curley confirmed Berger’s address then initiated the knock and talk investigation against him.
  

Detective Curley approached the Berger residence with Agent Hancock of the Federal Bureau of Investigation;
 both were in plainclothes and identified themselves as officers after knocking on Berger’s door.
  Curley told Berger he was conducting a child pornography investigation.
 Berger allowed Curley and Agent Hancock into his residence at which point Hancock interviewed Berger’s wife separately while Detective Curley interviewed Berger.
  During the questioning, Berger admitted to downloading illegal images.
  At this point, Berger had not been read his Miranda rights
 and it is unclear whether Berger understood he could have refused to answer Curley’s questions.  Berger’s statements provided Curley with the probable cause to obtain a warrant to search Berger’s home and computers.
  
After obtaining the search warrant, officers returned to the home and seized all three computers
 found there as well as at least two binders containing sexually explicit images of children.
  The images had been printed on glossy paper and were organized by age, sexual activity and sexual partner.
  Officers again questioned the Bergers separately, and before questioning, Berger was read his Miranda rights.
  Berger asked whether he needed an attorney and Detective Curley responded that the decision was up to Berger.
  Although Berger consented to the interview, he was visibly shaking, emotionally upset and did not make eye contact with Curley.
  He admitted to “download[ing] some things he was not proud of, and was not sure if he should have downloaded them or not.”
  Berger then admitted to downloading images of girls under the age of 18, stating he “thought” the images portrayed them engaged in sexual activity.
  He stated he felt bad about what he had done and “wished that it would all go away.”
  Berger indicated that if the news media found out about his arrest “it would ruin him . . . he’d lose his job, he might lose his wife.”
  He asked Curley “if there was some way he could just erase everything and pretend it didn’t happen.”
  

Berger admitted to downloading child pornography from sites “all over” the Internet, including a “questionable” image of a naked girl just a few days prior.
  He acknowledged he understood it was illegal for adults to engage in sexual conduct with minors and that “a reasonable person would think that a picture of an underage female having sex with an adult would be wrong as well.”
  Berger confirmed he heard of others being arrested for child pornography, which later helped the prosecution establish that he knew it was wrong to possess child pornography.
  Berger denied anyone else downloaded the images found on his computer, computer disks, and binders.

Arizona: Harshest Child Pornography Laws in the Nation

Statutory Penalties in Arizona
Arizona acted earlier than most states in punishing traffickers of child pornography.
 When Arizona first passed its statute criminalizing child pornography in 1978, “possession” was not listed as one of the offenses.
  At the time, the statute criminalized the creation and distribution of child pornography to protect children in Arizona from the harm caused by those who create it and use it to lure children into abusive situations.
 It was not until 1983 when the statute was amended to include possession as an offense punishable under the statute.
 

Under Arizona law, “[a] person commits sexual exploitation of a minor by knowingly . . . distributing, transporting, exhibiting, receiving, selling, purchasing, electronically transmitting, possessing or exchanging any visual depiction in which a minor is engaged in exploitive exhibition or other sexual conduct.”
  If the victims depicted in the images are under the age of fifteen, mandatory sentences between ten and 24 years for each image must be imposed.
  

The State does not have to show the defendant knew the victim or victims depicted in the images were under the age of fifteen to establish the requisite mens rea under the statute.
  Instead, once a jury determines the defendant knowingly possessed child pornography and the children depicted are determined to be under the age of fifteen, implicit in such finding is the conclusion the defendant intended to possess child pornography depicting children in the protected age group.
  Thus, “the [S]tate need not present evidence that a defendant knew that a victim was under the age of fifteen” to impose the mandatory sentence under the statute.

The statute defines a “minor” as a “person . . . under eighteen years of age at the time the visual depiction was created, adapted or modified.”
  A “visual depiction” includes images contained in undeveloped film, in videotapes, photographs “or data stored in any form . . . capable of conversion into a visual image.”
  The depiction of “actual or simulated
 exhibition of the genitals or pubic or rectal areas of any person for the purpose of sexual stimulation of the viewer” constitutes “exploitive exhibition” under Arizona law.
  “Sexual conduct” is defined broadly, encompassing all forms of sexual conduct that could be depicted for the purpose stimulating the viewer.

Arizona’s Mandatory Sentencing Scheme
Conviction under the statute is considered a class 2 felony; if the victim is determined to be under fifteen years of age, the defendant must be sentenced to at least ten years for each image.
  If a defendant has no prior felony record, the statutory minimum is ten years, but the presumptive sentence is seventeen years and a maximum of twenty-four years per count may be imposed.
  If the defendant has prior felony convictions, the minimum sentence imposed is twenty-one years for each count, twenty-eight years presumptive and thirty-five years maximum.
  Because each image is considered a separate count under the statute, the aggregate sentence can easily exceed the duration of a defendant’s natural life if, like most defendants, they are caught with more than one to eight images.
  Unless the defendant obtains a commutation, such sentence must be served in its entirety without the possibility of early release.
  

The penalties in Arizona are dramatically more severe than most jurisdictions around the nation; for instance, in twenty-nine states the maximum penalty imposed for possession of child pornography is between one and five years.
  Nineteen states impose maximum penalties that range between ten and twenty years.
  Additionally, some form of parole or probation is available in all states except Arizona and Louisiana.

Despite coming under a great deal of criticism, mandatory sentencing requirements imposed by state legislatures are very common, in part due to the interest in shifting away discretion from “activist” judges perceived as too soft on criminals.
  In mandatory sentencing cases, the sentence is determined once the prosecutor determines how to charge the defendant under statute.
  Some commentators suggest that when the sentencing power shifts to a prosecutor, jurors should be informed of the mandatory sentences before deciding guilt.
 

Some judges, including those faced with imposing mandatory sentences for possession of child pornography, resist statutory sentencing mandates when they deem a sentence disproportionate to the severity of the crime.
  Although sentence length is not disclosed to jurors deliberating a defendant’s guilt (except in death penalty cases), a federal judge in New York disclosed to jurors that a college-age defendant charged with possession of 11,000 images of child pornography faced at least ten years in prison if convicted.
  The judge hoped to dissuade jurors from imposing a guilty verdict on both counts because the sentencing mandates precluded him from reducing the sentence himself.
  In this case, the defendant was charged with one count of distribution and one count of possession for his collection, and the judge erroneously believed that he had to sentence the defendant to at least ten years if convicted.
  The ten-year sentence was vacated by the Second Circuit and remanded for re-sentencing in light of its finding that the statute did not impose a mandatory ten-year prison sentence.
  Today, the federal statute imposes a sentence of at least five, but not more than twenty years’ incarceration for possession of any amount of child pornography.

The Arizona statute treats possession of child pornography the same as creation and distribution of it.
  This approach toward punishment is unlike other crimes, such as drug possession, where the criminal liability varies depending on whether the offense involves possession or sales.
  Those who defend the statute resist analogizing child pornography to drug crimes because of the severe harm child pornography poses to children.
  Nevertheless, the State’s appellate attorney who defended Berger’s conviction recognized the problem of punishing possession of child pornography as severely as its creation and distribution, but stated it was a problem for the legislature, not the courts, to solve.
  

Does Viewing Child Pornography Lead to Abusing Children?
The fear that those who possess child pornography will likely abuse children underlies the justification for punishing possession of child pornography as severely as creating and distributing it.
  By criminalizing possession, lawmakers seek to severely punish anyone who fosters the market for child pornography or uses it to lure children into abusive situations.
 

Not surprisingly, minimal research exists on the causal connection between viewing child pornography and abusing children.  Neil Malamuth,
 a leading scholar who extensively researches the connection between viewing adult pornography and committing sexual crimes, culled together the limited research done on child pornography and found a relatively small, but significant causal link between exposure to child pornography and sexual abuse of children.
  In one study of undergraduate males, as many as 70% of the test subjects became aroused after exposure to child pornography, but only 7% stated they would act on their interest in having sex with a child if they were assured they would not get caught.
  However, arousal following exposure to child pornography cannot establish a diagnosis of pedophilia.
  Instead, the American Psychiatric Association maintains that diagnosing pedophilia requires a person, “[o]ver a period of at least 6 months, [had] recurrent, intense sexually arousing fantasies, sexual urges, or behaviors involving sexual activity with a prepubescent child or children (generally age 13 years or younger).”
  Some pedophiles never act on their attraction and other sex offenders abuse children out of opportunity, not predilection.
  One study found that approximately 40-50% of child sex offenders met the diagnosis for pedophilia.
  

Drawing the causal link between exposure to child pornography and child molestation is difficult because typically the only people available to researchers are convicted child sex offenders, skewing the results.
  One study evaluated the behaviors of 201 men following their release from incarceration for sex-related offenses against children, including seventy-six men convicted of only possessing child pornography and not physically abusing a child.
  Out of the 125 previously convicted of crimes involving physical abuse, thirty-four committed new offenses following release from incarceration.
  Nine of these involved physical contact but eleven involved only possession of child pornography.
 Notably, only one man previously convicted for mere possession of child pornography was later convicted of physically abusing a child.

Arizona’s Child Pornography Laws Survive Legal Challenges
In 1982, four years after Arizona passed its ban on child pornography, the U.S. Supreme Court upheld the criminalization of child pornography.
  The Court held child pornography was not protected speech under the First Amendment and criminal penalties for its creation and distribution do not run afoul of the Constitution.
  One year later, Arizona amended its statute to add “possession” of child pornography as a punishable offense, subject to the same penalties as the creation and distribution of the contraband.
 

An Arizona man convicted of possessing child pornography under the amended statute challenged the criminalization of mere possession unsuccessfully.
  The defendant was charged with four counts of possessing child pornography, and each image depicted children under the age of fifteen engaged in sexual conduct.
  Relying on Stanley v. Georgia’s
 holding that private possession of pornography was legal, the trial court dismissed the charges.
  The Arizona Court of Appeals reversed, distinguishing his case from Stanley on the basis that Stanley involved adult pornography, not child pornography.
  The court stated Arizona could proscribe private possession of child pornography because the state’s compelling interest in protecting children outweighs free speech rights.
  One year later, the U.S. Supreme Court applied this same reasoning to an Ohio law and held that criminalizing the mere possession of child pornography is constitutional.
  

Arizona Statute Comes under Attack Again

A small window opened to challenge the constitutionality of the Arizona statute after the U.S. Supreme Court decided Ashcroft v. Free Speech Coalition.
  In Free Speech Coalition, the Court evaluated a federal statute criminalizing child pornography and held it unconstitutional because its broad language outlawed virtual child pornography, which was protected under the First Amendment.
  Because “[v]irtual child pornography is not ‘intrinsically related’ to the sexual abuse of children . . . [and] the causal link [between virtual child pornography and child abuse] is contingent and indirect” virtual child pornography could not be criminalized.
  The Court was concerned the statute’s broad language could criminalize literary and cinematic works depicting teenage sexual activity such as Romeo and Juliet, “Traffic,” or “American Beauty.”

Following the Free Speech Coalition decision, Maricopa County Superior Court Judges Stephen Gerst and Pamela Franks dismissed child pornography possession charges against Kirby Duane Stone and Sanford Goldstein, respectively.
  Both judges found language in the Arizona statute criminalizing possession of child pornography impermissibly broad in light of Free Speech Coalition, opining that the definition of “visual depiction” in the statute could encompass a painting or other work of art where children were not involved in the creation of the depiction.
  The judges also interpreted “simulated” in the statute to include virtual child pornography, which the Supreme Court held was protected speech in Free Speech Coalition.
  The State appealed these dismissals, but by the time Berger’s trial commenced in January 2003, no opinion had yet been issued by the Arizona Court of Appeals affirming or reversing them.  C. Lisa Parsons, the Maricopa County Attorney who would prosecute Berger, was also the prosecutor in the Stone and Goldstein cases.
  Parsons had to pursue her case against Berger despite the risk that an appellate court could render the entire statute unconstitutional.  
The Jury Trial

Berger’s trial lasted three days.
  Pre-trial motions were argued and the jurors were selected on the first day, while the trial commenced on the second and was finished by the third.
 By the end of the third day, Berger was found guilty and faced at least 200 years in prison.
  During the trial and deliberations, the jury did not know the sentence Berger faced under the statute.
  Once they learned his sentence, one juror anonymously wrote the judge expressing concern regarding the length of the sentence.
  It was only six months earlier when Detective Curley first knocked on Berger’s door to initiate the investigation.  Did Berger expect punishment to be meted out so quickly following his first encounter with Detective Curley?

Berger Rejects a Plea Deal
Once police finished investigating Berger, a grand jury was convened to determine whether to indict him.
  After the State offered evidence Berger possessed thousands of images of child pornography and a pediatric expert confirmed the images depicted children, the grand jury recommended indicting Berger of 35 counts of possession of child pornography.
  Following the indictment, Deputy County Attorney Parsons offered Berger a plea deal, requiring him to plead guilty to one count of possession of child pornography (with a presumptive 17-year sentence) and two counts of attempt to possess child pornography (with a penalty ranging from lifetime probation to 15 years total for both counts).
  Berger rejected this plea agreement;
 at 52 years of age, a sentence imposing up to 32 years of incarceration would have been the equivalent of a life sentence for him.  Also, in light of Free Speech Coalition and the dismissals of the cases against Stone and Goldstein,
 defense attorneys presumably expected the Arizona statute would be held unconstitutional.
  

The Defense Strategy
Berger’s defense attorneys were confident that either the Arizona statute would be found unconstitutional or Berger would not be found guilty because the State could not meet its burden.  They relied on constitutional challenges to the statute and the cross-examination of prosecution witnesses to make their case. 
First Defense Tactic: Motions to Dismiss
Berger’s attorneys filed two Motions to Dismiss: the first motion argued A.R.S. § 13-3553 was unconstitutional under the First Amendment in light of Free Speech Coalition; the other asserted the statute’s sentencing scheme was cruel and unusual under the Eighth Amendment.  

The first motion sought dismissal of Berger’s case on First Amendment grounds using the same reasoning found in the dismissals of charges against Kirby Duane Stone and Sanford Goldstein.
  In those cases, the trial court judges dismissed the charges by looking at the language of the entire statutory scheme, not just A.R.S. § 13-3553 in isolation.
  The judges compared § 13-3553 against related provisions criminalizing depictions of adults portraying minors and found the entire scheme unconstitutional:

Although the Arizona statutes do not include the exact same language [as the language in the federal statute overruled in Free Speech Coalition], read in their totality, [the statutes] are similarly overbroad and unconstitutional as they could be used to prosecute virtual child pornography, created without using a real child or without exposing a real child to sexual conduct.

This same argument failed to persuade Judge Hilliard to dismiss Berger’s case, however.
  Denying the motion to dismiss on First Amendment grounds, Judge Hilliard considered Free Speech Coalition, but only insofar as it struck down part of a statute and not an entire statutory scheme.
 Because the language of the specific provision
 under which Berger was charged did not encompass virtual pornography, the court refused to hold the provision unconstitutional under Free Speech Coalition and Berger’s case could proceed.
  
Berger’s defense attorneys next moved to dismiss the case on the basis the sentencing scheme imposed by the statutes
 was cruel and unusual under the Eighth Amendment to the U.S. Constitution.  This motion was stayed pending completion of the jury trial.

The Prosecution Strategy
Despite the dismissals of the cases against Stone and Goldstein,
 Deputy County Attorney Parsons moved forward with her case against Berger.  At the outset, Parsons moved to dismiss 15 of the 35 counts against Berger, stating “we’re making the decision not to show 35 images to the jury, thinking that’s not something they want to see. It’s not really necessary to, considering the sentencing range. That’s the basis for [the dismissal of the charges].”
 
The State also moved to suppress all character evidence and Berger’s defense attorneys, Daniel Larson and Robert Wooten, did not object, presumably because character evidence would not help mitigate Berger’s sentence if he were convicted.
  They also did not object to the State’s motion to preclude any statements to the jury regarding the length of the sentences that would be imposed if Berger were found guilty.
  Parsons may have moved to suppress statements about sentence length even if Berger’s defense attorneys had not filed a motion challenging the sentences as unconstitutional.
  However, the move by the defense presumably alerted Parsons that any discussion of sentence length should be kept from the jury in case it might influence their determination of Berger’s guilt.

The mandatory sentencing requirements rendered irrelevant testimony from Berger’s family and former students about his character, his lack of a criminal record, and a psychological examination demonstrating he posed little to no risk of abusing children.
  All Parsons had to do was prove, beyond a reasonable doubt, that Berger “knowingly possessed” 20 images of child pornography; evidence he was never accused or suspected of harming children was irrelevant.

The Opening Statements

Deputy County Attorney Parsons began her opening to the jury
 by referencing the strongest evidence: the countless number of illegal images Berger possessed, which included still images Berger downloaded from the Internet and stored in three-ring binders.
  Parsons made it clear Berger had thousands of images but was seeking a conviction for only twenty of them.
  Parsons stressed the elements she had to prove: namely, Berger knowingly possessed child pornography, and the images depicted children engaged in violent sexual conduct.
 

Robert Wooten gave the opening statement for Berger’s defense.  Appearing to rely on the recent dismissals of defendants Stone and Goldstein by other Superior Court Judges and Free Speech Coalition’s challenge to statutes criminalizing child pornography, Wooten argued the State could not “meet its burden of proof under the law because it can’t prove that a ‘person’ as defined by the statute exists in this case.”
  Wooten asserted the State had to prove the person depicted in the image was an actual person, currently alive, to win its case against Berger.
  

The Prosecution Witnesses
Sergeant Kardasz and Detective Curley first testified against Berger, explaining in detail how they identified Berger as a suspect and pursued an investigation against him.
  Detective Larry Core, a computer forensic examiner who examined the computers police seized from Berger’s home testified next.
  Detective Core first explained the safeguards taken to protect the integrity of computer hard drive evidence seized from suspects.
  He then detailed how he discovered child pornography on two of the computers seized from the Berger home.
  The still and video images he found were stored on the hard drive in special directories created by Berger with names such as “Mort’s Stuff.”
 Detective Core also found “cookies” on the computers demonstrating Berger visited child pornography websites on thousands of occasions, some of them saved as “favorites” in his Web browser.
 

The last day of the trial began with testimony from Dr. Catherine Coffman, and any doubt Parsons may have had about winning her case against Berger were surely alleviated by Coffman’s testimony.  Coffman, a pediatrician, specialized in the treatment of abused children and developed an expertise in approximating ages of victims depicted in child pornography.
  Coffman used the “Tanning Staging Scale” to estimate age, a system developed by an English pediatrician who compiled statistics on a large group of children to develop “certain predictable stages of sexual development, breast development, genital development for males and pubic hair development for both sexes.”
  Coffman testified the Tanner Staging Scale applied to 97.5 percent of the population and was generally accepted by pediatricians who determine ages of children or sexual development in growth.

To win her case, Parsons had to prove the victims depicted in the images for which Berger was charged were less than fifteen years of age.
  To that end, Parsons projected each image on a large screen in the courtroom for Coffman and the jury to see.
  One by one, Coffman analyzed each image during her testimony, discussing physical traits of the children to explain how she determined they were under fifteen, and in some cases, under ten years of age.
  These images, depicting bestiality and the rape of young girls by adult men, lingered on the screen while Coffman went through her analysis.
  Coffman was the State’s last witness and after she finished testifying the State rested its case.
  

Next Defense Tactic: Cross-Examination of Prosecution Witnesses

Although the defense motion to dismiss Berger’s case on First Amendment grounds was denied, Larson and Wooten tried to keep their Free Speech Coalition argument alive by continuing to remind jurors the State bore the burden of proving the children depicted in the images were actual children.  The attorneys argued such proof could only be made if the State identified the victims depicted; as such, defense counsel’s cross-examination of Sergeant Kardasz and Detective Curley focused only on whether the detectives identify the children depicted, which they could not.
  Defense counsel did not offer any evidence or expert testimony to suggest the images for which Berger was charged were virtual; instead the attorneys relied on a belief that the State would fail to meet its burden of proof because it could not prove the images were not virtual.

Challenging the State’s argument that Berger “knowingly” possessed the images, Wooten established through his cross-examination of Detective Curley that during questioning, Berger stated he thought the images were legal because he could obtain them over the Internet.
  Curley also conceded he told Berger he was at his home to “help him” figure out if he was identified as a suspect by mistake.
  On redirect, however, Parsons effectively rebutted this testimony when Curley reiterated his prior testimony that Berger knew sexual conduct with minors, and images depicting such acts, were illegal.

Defense counsel Larson cross-examined Detective Core, the forensic examiner who inspected Berger’s computers.
  During questioning, Core agreed with Larson that the names of files and websites used in child pornography could also be used with legal adult pornography.
  Larson challenged Core’s ability to conclude the images were real, and while acknowledging he could not guarantee that none of the images were virtual photography, Core responded:

From my experience as a computer forensic investigator and the number of images I have looked at, I’ve seen virtual photography. And in this particular case, all the images that I gave to Detective Curley, after closely examining, by examining the backgrounds, shadows, comparing them to the virtual image that I’ve seen, they appear to me to be real.


On cross-examination, Dr. Coffman admitted that individuals can fall outside of the Tanner Staging Scale, and “there are models that could be used based on the fact they look very young.”
  On redirect, Parsons mitigated this statement when Dr. Coffman confirmed none of the images in question appeared to include adults playing minors.


Defense Counsel Moves for a Directed Verdict


The State rested its case after Dr. Coffman’s redirect, and defense counsel immediately moved for a directed verdict in favor of Berger.
  After the jury was excused from the courtroom, Wooten argued that because the State’s witnesses did not know and could not identify any of the victims, they could not prove that what was depicted in the images actually occurred.
  Parsons responded by clarifying what the statute required:

They seem to be adding a requirement that not only that do we guarantee something which is not required anyway, beyond a reasonable doubt, but suddenly we’re supposed to know the children personally, be able to physically touch them, drag them into the courtroom. There’s nothing that requires that in the law, in case law or in the statute. There’s nothing that says we have to know the name of the child. There’s nothing that says we have to have a birth certificate and prove the exact age.

Judge Hilliard denied the motion for a directed verdict and the determination of Berger’s guilt would be sent to the jury.
  


Closing Arguments


Parsons was systematic in her closing argument to the jury, first reminding them that if Berger knowingly possessed a “visual depiction in which a minor is engaged in exploitive exhibition or other sexual conduct” then he must be found guilty under the statute.
  Parsons reiterated the State does not need to know or identify the victim to prove the actual age of the victim, and Berger knew possessing the images was wrong and never claimed they were virtual photographs.
  She reminded jurors of Berger’s repeated visits to child pornography websites and the directories he created on his hard drive to store the images he downloaded.


Defense attorney Wooten closed by returning to the argument that the State failed to prove the images were real.
  Wooten reminded jurors that Sergeant Kardasz and Detective Curley could not identify the victims in the images and Detective Core could not guarantee all of the images were not virtual photography.
  Further, Dr. Coffman’s testimony regarding their authenticity should be discounted because she was not a computer expert.
  Parsons rebutted this closing by arguing that the files in question were well known by detectives investigating child pornography and had been already authenticated by other investigative agencies.
  She also reminded jurors that investigators and experts in this field have learned to distinguish virtual photographs from real images (e.g., placement of shadows in the image).

The Jury Instructions

Out of the presence of the jury, the attorneys disagreed over jury instructions, but finally came to an agreement on the language.
  Defense counsel insisted the jury had to conclude that the victims depicted were “actual persons,” presumably to bolster the argument that the statute was unconstitutional under Free Speech Coalition.
  Because Parsons effectively argued that knowing the identity of the child was not required to establish whether the act depicted actually occurred under the statute, and because two witnesses (Detective Cole and Dr. Coffman) could attest to the authenticity of the photographs and the age of the children as under fifteen years, this change may not have made a difference to jurors.  Indeed, it only took the jury two hours to return with a guilty verdict on all twenty counts.

Berger’s defense attorneys must have believed the jurors would not conclude all of the images for which Berger was charged contained actual victims.  However, if they hoped to appeal the conviction on the basis that some of the images were virtual, a jury verdict concluding all of them were real would greatly undermine such argument.  Had defense counsel called an expert to demonstrate how virtual and actual images can be indistinguishable, the First Amendment argument under Free Speech Coalition would have been more viable.  Instead, the jury verdict concluding the images contained “actual persons” weakened Berger’s ability to challenge the statute on appeal.

Defense Motion to Dismiss on Eighth Amendment Grounds


After the jury returned with its verdict, Judge Hilliard addressed Defendant’s Motion to Dismiss on Eighth Amendment grounds, which had been pending from the outset of the trial.
  Rejecting the motion, Judge Hilliard held that Justice Kennedy’s concurrence in Harmelin v. Michigan
 controlled the Eighth Amendment analysis.
  As such, the evaluation of disproportionality of a sentence to the corresponding crime had to be done “in the abstract” without regard to the specific facts or circumstances of the case.
  This analysis relied on State v. DePiano,
 controlling precedent at the time of Berger’s trial.
  As such, the court rejected Berger’s request to consider the specific facts of his case because such analysis would be in conflict with DePiano.
  The court also reviewed the statute and its intent to stem the market for child pornography, concluding “the sentence range is not grossly disproportionate to the offense.”
  The court did not consider whether the aggregate of twenty ten-year sentences, or 200 years’ imprisonment, was grossly disproportionate to the crime of possession of twenty images of child pornography.
  Instead, the court only considered whether ten years for one image was grossly disproportionate.
  Relying on State v. Jonas,
 the court stated that otherwise lawful sentences are not made grossly disproportionate merely by running consecutively.
  As such, Berger’s motion to dismiss was denied and his conviction stood.

When Berger’s attorneys challenged the sentence as cruel and unusual punishment, they did not argue that the statutory scheme also violated the Arizona Constitution’s prohibition against cruel and unusual punishment.  The attorneys could have argued that although the Arizona Constitution and the U.S. Constitution contain identical language prohibiting cruel and unusual punishment,
 Arizona affords defendants with broader protection.
  The scope of the Arizona Constitution’s prohibition against cruel and unusual punishment has been raised, but never fully resolved, in the Arizona courts.  For example, in dictum the Court of Appeals stated that the provision in each constitution afforded the same protection because it could not find a compelling reason to treat them differently.
  In State v. Davis, the Arizona Supreme Court almost addressed the question.
  The parties in Davis were asked to brief the issue for the court, but without elaboration or analysis the court found no “compelling reason to interpret Arizona’s cruel and unusual punishment provision differently from the related provision in the federal constitution.”
  Because this was not the holding of the case, future parties may have an opportunity to raise this issue again.  Had Berger’s defense attorneys raised the Arizona Constitution argument at trial, the issue could have been preserved so that on appeal the courts would have to directly address the question.  Instead, the scope of protection against cruel and unusual punishment under the Arizona Constitution remains an open question.

The Appeal

Free Speech Coalition and the Arizona Statutory Scheme
Berger retained Laurie Herman to represent him in his direct appeal to the Arizona Court of Appeals, the Arizona Supreme Court, and the U.S. Supreme Court.
  The issues on appeal were initially numerous, but by the time the case reached the Arizona Supreme Court, the parties focused on whether Arizona’s sentencing scheme violated the Eighth Amendment’s prohibition against cruel and unusual punishment.  

An opportunity to challenge the denial of Berger’s Motion to Dismiss Indictment on First Amendment grounds encountered a roadblock in the year following his conviction.  While Berger’s appeal was pending, the Arizona Court of Appeals issued an opinion reversing the trial court’s dismissals of the charges against Kirby Duane Stone and Sanford Goldstein.
  The appellate court rejected the argument that A.R.S. § 13‑3553 was unconstitutionally overbroad in light of Free Speech Coalition, consulting legislative history to conclude the statute criminalized pornography depicting “actual” children, not virtual children, because “minors” were defined as “persons under age 18” and “simulated” in the statute referred to simulated sexual acts, not simulated depictions of children.
  However, the appellate court did find two other provisions unconstitutional: A.R.S. § 13-3555, which criminalized depictions of adults portraying minors, and A.R.S. § 13-3556, which allowed juries to make the “permissible inference” that an adult portraying a minor actually was a minor.
  As a result, the dismissals of charges against defendants Stone and Goldstein under A.R.S. § 13-3553 were reversed.
 Any argument Berger might have made that the statute was unconstitutional on First Amendment grounds in the Court of Appeals would directly contradict this holding; nevertheless, because the issue was not (and continues not to be) settled by the Arizona Supreme Court, and because he preserved the argument at trial, Berger was able to raise it on appeal.
  

Also while Berger’s appeal was pending, the Arizona Supreme Court issued State v. Davis, an opinion addressing whether a sentence length was so disproportionate to the crime that it constituted cruel and unusual punishment under the U.S. Constitution.
  In Davis, the court applied a disproportionality analysis that considered the specific facts and circumstances of the case to determine whether the sentence was cruel and unusual.
  This holding overruled State v. DePiano, which required evaluations of disproportionality to be conducted “in the abstract” without regard to the particular circumstances of a defendant’s case.
  Robert Walsh, the State’s appellate counsel tasked with defending Berger’s conviction, was concerned the Davis decision would apply to Berger’s case and the conviction would be vacated.
 
The Arizona Court of Appeals Affirms Berger’s Conviction

Herman focused on two major issues in challenging Berger’s conviction in the Arizona Court of Appeals. First, Herman argued Berger’s sentence raised equal protection problems because it not only treated possession of child pornography the same as creation and distribution of the material, it also punished defendants more harshly than someone convicted for indecent exposure.
  The Court of Appeals was not persuaded, however, deferring to the Arizona Legislature when concluding that because the statutory sentencing scheme is rationally related to the legitimate legislative goal of protecting children, the scheme is constitutional.
  The Court of Appeals reasoned that while indecent exposure happens once to the victim, images of child pornography exists indefinitely and can cause reoccurring harm to the victim who knows the images are circulating in the marketplace.
  This analysis relies on the belief that punishing those who possess the material as severely as those who create and distribute it will kill the demand for it, and by extension less children will be harmed by the contraband.

Herman next argued Berger’s sentence was cruel and unusual under both the federal and Arizona constitutions.
  To prove a case of cruel and unusual punishment under the U.S. Constitution, a party must first demonstrate that the sentence inherently demonstrates an inference of gross disproportionality.
  Only then can the courts compare the sentence against those imposed for other crimes in the same jurisdiction or against sentences imposed for the same crime in other jurisdictions.
  Further, courts must defer to the legislature when evaluating whether a statutorily imposed sentence is grossly disproportionate to the crime.
  Until Davis, Arizona courts could only evaluate whether “in the abstract” a sentence was so grossly disproportionate to trigger a multi-jurisdictional analyses.
  The Davis court expressly overruled this rule, holding that inferences of gross disproportionality could be drawn from the specific facts and circumstances of the case.

Herman, armed with the Davis rule, argued that as a first-time offender who was never even suspected of abusing children, Berger’s sentence raised an inference of gross disproportionality and a multi-jurisdictional analysis of the crime and associated penalties would further prove his sentence was cruel and unusual.
  Additionally, because Berger merely possessed the images and did not create, distribute, or purchase
 them, he did not help foster the market for the material.
  Moreover, children were not aware Berger possessed the images so they could not be victimized by his possession of them.

The Court of Appeals, despite using the subjective analysis under Davis, concluded Berger’s sentence was not cruel and unusual.
  First, the court reiterated the constitutionally of punishing defendants severely for mere possession of child pornography because of the compelling interest in protecting children.
  The court was not moved by Berger’s lack of a criminal record, concluding that it merely demonstrated his luck in avoiding getting caught during the six-year period he collected the material.
  The court deferred to the legislature and concluded that imposing a ten-year sentence for each count under the statute was not disproportionate to the crime.
  Further, the sentence was not made disproportionate by the imposition of twenty consecutive sentences.

Lastly, Herman asked the appellate court invoke A.R.S. § 13-4037 to make each of the twenty ten-year consecutive terms concurrent and reduce each sentence to a range of one to ten years instead of the mandatory ten.
  Although § 13-4037 gives the Arizona Supreme Court authority to reduce sentences it deems excessive, Herman made the request to reduce Berger’s sentence in the Court of Appeals.
  The Court of Appeals declined, stating that reductions should only be made in “extraordinary circumstances” and Berger’s 200-year prison sentence did not qualify.

Two judges dissented to part of the opinion, noting “mandatory consecutive sentences can amount to cruel and unusual punishment when the length of the sentence is so extreme, given [the facts and circumstances of the case], that the sentence shocks society’s conscience.”
  To the dissenting judges, Berger met the standard of gross proportionality under the then-current Arizona law to warrant intra- and inter-jurisdictional analyses.

The Arizona Supreme Court Affirms the Conviction

Berger’s next option was to appeal his case to the Arizona Supreme Court.  Herman fought hard to demonstrate that in light of the facts and circumstances of Berger’s case, the sentence imposed on him was grossly disproportionate to his crime and was more severe than other more serious offenses committed in Arizona.
  Although the Court would not conduct an intra-jurisdictional comparison of Berger’s sentence unless gross disproportionality was first established, Herman provided the court with several examples of Arizona cases where children were sexually assaulted by defendants and received shorter sentences than Berger.
  For example, a defendant who sodomized a minor received a 22-month sentence,
 a conviction of two counts of molesting a six-year-old girl resulted in a concurrent 15-year sentence,
 and a defendant who pled guilty to kidnapping and sexually assaulting a 14-year-old girl received only a one-year jail sentence.
  
The State wanted to prevent the Arizona Supreme Court from making these kinds of comparisons to Berger’s case, arguing Berger’s sentence did not surpass the “threshold” of gross disproportionality and therefore no such comparisons were permissible.
  The State made two arguments against gross disproportionality: Davis’s subjective approach should not guide the analysis
 but even if it did, Berger could not demonstrate his sentence was grossly disproportionate to his crime.
  

Justice Scott Bales wrote the majority opinion, holding that Harmelin’s objective approach toward disproportionality analysis still applied and the subjective approach used in Davis was an exception to be used only in “exceedingly rare” cases.
  The court held the subjective approach is only appropriate when a defendant is convicted under a statute that did not originally intend to target such defendant.
  Unlike the defendant in Davis, “Berger’s conduct [was] at the core, not the periphery, of the prohibitions of [the statute] . . . and he, unlike Davis, cannot be characterized as someone merely ‘caught up’ in a statute’s broad sweep.”
  Thus, an objective analysis, and not the subjective exception created in Davis, applied to Berger’s case.

Evaluating the length of the sentence objectively, the court acknowledged the deference it owed to the legislature and the precedential rule requiring it to uphold statutory sentencing schemes rationally related to legislative penological goals.
  The court concluded the harm caused to children by the material and the State’s interest in stemming the market for it were rationally related to imposing a ten-year sentence for possession of one image of child pornography.
  The court refused to evaluate the question of disproportionality by considering Berger’s sentence in the aggregate; as such, the court did not have to evaluate the proportionality of a 200-year sentence for 20 images; rather, they only had to conclude ten years for one image was not grossly disproportionate.
  

Justice Hurwitz concurred in the decision, but appealed to the Arizona Legislature to correct a sentence that “seem[ed] too long.”
  Justice Berch disagreed with the majority, stating Berger established the inference of gross disproportionality required to conduct an intra- and inter-jurisdictional analysis of his sentence.
  Such “analysis would support an inference of gross disproportionality, if the court had drawn such an inference.  But it didn’t.  Given that result, it is difficult to envision when the court would ever find a term of years to be disproportionate to the gravity of the crime and the harm to the public.”
  

Epilogue


Berger Collaterally Attacks His Conviction


Following the Arizona Supreme Court’s decision, Berger sought, but was denied, review by the U.S. Supreme Court.
  This denial allowed Berger to challenge his sentence by filing a petition for post-conviction relief in the Arizona courts and Herb Ely agreed to represent Berger pro bono through the post-conviction appellate process and continues to represent him today.


The petition for post-conviction relief prepared by Ely contained an array of legal challenges to Berger’s conviction.
  Taking cues from Justice Berch’s dissent, Ely argued that the imposition of a 200-year sentence for possession of twenty images was enough to shock the conscience and trigger the full disproportionality analysis.
  The Arizona Supreme Court’s refusal to assess disproportionality in terms of the aggregate 200-year sentence was “judicial sophistry” and unrealistic because a collector of child pornography “does not look at only one, two or ten images.”
  Ely provided several examples of shorter statutory sentences for more dangerous crimes, such as molestation (imposing a maximum of 24 years incarceration with no possibility of parole)
 and second-degree murder (imposing a 24-year maximum with no possibility of parole).
  Further, unlike multiple counts of child pornography possession, multiple second-degree murder counts can be served concurrently.
  The Petition also discussed the penalties in other states, all substantially less harsh than the penalties in Arizona.


The Petition further alleged ineffective assistance of counsel, an issue that can only be raised in a post-conviction appeal.
  Ely argued that because Berger’s trial defense attorneys failed to invoke an Arizona law permitting defendants to seek clemency or commutation of his sentence if the trial judge deemed it excessive, the attorneys failed to provide Berger with effective legal representation.
  


The Petition also included an extensive discussion of the fallacy of a statute offering no rehabilitation of defendants, no means to mitigate sentences and no possibility of parole when character evidence could demonstrate a defendant posed no risk of direct harm to children.
  Berger’s Petition included eighteen affidavits from his family, former colleagues and former students who avowed their continued support for Berger despite his conviction.
  Also included was a psychological evaluation conducted prior to Berger’s trial concluding he posed little to no risk of harming children.
  Ely argued that because the Arizona statute imposes a mandatory sentence regardless of the character of defendants convicted under it, and provides no means for a defendant to mitigate his or her sentence, character evidence should be used to demonstrate a sentence is grossly disproportionate to the crime.


The State challenged Berger’s Petition on several grounds, the first of which was his right to bring the challenge altogether.
  Additionally, the State argued that because the Arizona Supreme Court found no inference of gross disproportionality, the intra- and inter-jurisdictional analysis provided in the Petition was irrelevant.
  The State challenged the remaining claim, ineffective assistance of counsel, alleging Berger failed to demonstrate his legal representation was either ineffective or prejudicial.


In response,
 Ely cited to cases where the imposition of lengthy sentences for “mere possession” of child pornography were overturned or mitigated.  For example, after a jury found Todd Laughlin
 guilty of nine counts of possessing child pornography, Maricopa County prosecutors asked the court to dismiss five of the counts.
  The prosecutor requested the dismissal because it was “in the interests of justice.”
  Maricopa County Attorney issued a statement, explaining that the “90-year sentence facing the defendant was disproportionate to the offenses he was convicted of.”
  Nevertheless, the Petition failed to persuade the court and Berger’s request for relief was denied.
  

Remaining Questions
Justice Bales, in his majority opinion affirming Berger’s sentence, stated that Berger’s actions represented the “core” harm the statute intended to criminalize
 – but is that true?  When the statute was first passed in 1978, the “core” offenses were creation and distribution of child pornography.
  The statute aimed to protect children in Arizona from offenders who victimize children to produce the material.
  When “possession” was added as an offense under the statute in 1983,
 lawmakers could not have foreseen that in twenty years’ time, the Internet would allow offenders to collect thousands of images from the around the world.

Some of the images found on Berger’s computers were decades-old images of English children.
  These children were harmed when the images were made, and if still alive, continue to be harmed if they know the images are widely distributed on the Internet.  To stem the market for such material, the Arizona statutes (in theory, at least) are deterring potential offenders from seeking out the contraband, thus diminishing the market for it.  Robert Walsh, the Assistant Attorney General who defended Berger’s conviction on appeal, stated that offenders sometimes use child pornography to entice victims into abusive situations.
  But in the absence of any evidence an offender used the material to try to cause harm to a child, does punishing the offender on this basis really protect Arizona’s children?

The aberrations in sentencing further erode arguments the statutes protect children in Arizona.  For example, an offender convicted of sexually assaulting a child under fifteen years is sentenced to life imprisonment, but is eligible for early release after serving thirty-five years of this sentence.
 Berger, however, is not eligible for early release on any of his sentences.  

Taking the surreal nature of the statute further, if you are convicted (for a first offense) of forcing a child under fifteen to engage in bestiality, you serve no more than 7.5 years in prison and are eligible for early release from prison.
  However, if (like Berger) you possess a photograph of that same act but played no part in its creation or distribution, you are sentenced to at least ten years and as much as twenty-four years for possession of that single image with no possibility of early release.
  

If the victim in the image is not from Arizona and no longer alive, does it continue to make sense to punish those who possess the image more harshly than an offender who aims to force children – including Arizona’s children - to engage in the act?  Did the Arizona Legislature really intended for these bizarre sentencing results under the statute? Even if they did, should the courts give so much deference to the legislature when courts consider whether the sentences imposed for possession of child pornography are “cruel and unusual”?
Despite the controversy surrounding the statute and the aberrations in sentencing it causes, the Arizona legislature introduced an amendment in 2009 to increase the penalties imposed for possession of child pornography to thirteen years minimum, twenty years presumptive, and twenty-seven years maximum per count.
  At the time of this writing, the amendment has not passed into law, but Arizona’s commitment to punishing child pornographers does not seem to be waning, even in the face of sentences that far exceed other more serious crimes committed in the state.  It remains to be seen whether the Legislature will heed calls from judges, prosecutors, and scholars to address the problems with the statutory scheme.
Berger’s Life Today

Berger has spent the last six years challenging his 200-year prison sentence.  His Petition for Post-Conviction Relief is currently before the Arizona Supreme Court.
  If denied, Berger will have exhausted the remedies available to him in the Arizona courts and his next option will be to challenge his sentence by filing a writ of habeas corpus in federal district court.
  

Berger is incarcerated in a sex offender unit of a state prison complex in southern Arizona.
  He is a model prisoner, well liked by fellow inmates, some of whom he has helped obtain General Education Diplomas.
  His family, friends and former colleagues continue to stand by him, and Herb Ely believes the federal court will vacate Berger’s sentence.
  As a middle-aged man, Berger hopes to be released from prison before the end of his natural life.
  

His chances of success are very slim, given the force of the Arizona statutory scheme and the ongoing public interest in punishing those who harm children.   Berger may not be the most sympathetic defendant, but his crime is not as vile as those who physically abuse children or use them to create these images.  Should the Arizona Legislature reconsider its approach toward punishing those who possess child pornography, any amendments to the statute would have to allow for retroactive applicability to lessen or vacate Berger’s prison term.  Alternatively, Arizona’s governor could commute his sentence.  Either scenario does not seem likely, however, leaving the legal system as Berger’s only chance for success.
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Penalties for Possession of Child Pornography by State

	State
	Min. Penalty
	Max. Penalty
	Statute
	Parole Available

	Alabama
	1 year +1 day
	10 years
	Ala. Code § 13A-12-192(b)
	§ 15-22-50

	Alaska

	2 years
	10 years
	Alaska Stat. § 11.41.455(a)
	§ 12.55.080

	Arizona*
	10 years
	24 years
	Ariz. Rev. Stat. § 13-3553
	Not available

	Arkansas*
	3 years
	10 years
	Ark. Code. Ann. § 5-27-304
	§ 16-93-1206

	California
	$2500 fine
	1 year
	Cal. Penal Code § 311.11
	§ 311.11

	Colorado
	12 months
	18 months
	Col. Rev. Stat. § 18-6-403
	§ 18-1.3-401

	Connecticut
	2 years
	10 years
	Conn. Gen. Stat. § 53a-196e
	§ 53a-29a

	Delaware*
	Not specified
	3 years
	11 Del. Code Ann. § 1111
	11 Del. § 4201(e)

	Florida*
	Not specified
	3 years
	Fla. Stat. § 827.071 (5)
	§ 948.01

	Georgia*
	5 years
	20 years
	Ga. Code. Ann. § 16-12-100
	§ 42-8-34

	Hawaii
	Not specified
	5 years
	Haw. Rev. Stat. § 707-752
	§ 706-620

	Idaho*
	Not specified
	10 years
	Idaho Code § 818-1507A(2)
	§ 19-2601

	Illinois*
	2 years
	5 years
	720 Ill. Comp. Stat. 5/11-20.1
	5/5-6-1

	Indiana
	6 months
	3 years
	Ind. Code § 35-42-4-4(c)
	§ 35-50-2-2

	Iowa
	Probation
	1 year
	Iowa Code § 728.12(3)
	§ 907.3

	Kansas
	31 months
	34 months
	Kan. Stat. Ann. § 21-3516
	§ 21-4603(d)

	Kentucky
	1 year
	5 years
	Ky. Rev. Stat. Ann. § 531.335
	§ 533.020

	Louisiana*
	2 years
	10 years
	La. Rev. Stat. Ann. 14 § 81.1
	Not available

	Maine*
	1 year
	5 years
	Me. Rev. Stat. 17-A, § 284
	17-A, § 1201.1

	Maryland
	Not specified
	2 years
	Md. Code Ann., Crim. § 11-208
	§ 6-219

	Massachusetts*
	$1000 fine
	5 years
	Mass. Gen. Laws ch. 272, § 29C
	ch. 279, § 1

	Michigan
	Not specified
	4 years
	Mich. Comp. Laws § 750.145c
	§ 771.1

	Minnesota*
	Not specified
	5 years
	Minn. Stat. § 617.247
	§ 609.135

	Mississippi
	5 years
	40 years
	Miss. Code Ann. § 97-5-35
	§ 47-7-33


* State has prosecuted each image as a separate offense.

Penalties for Possession of Child Pornography by State (cont.)

	State
	Min. Penalty
	Max. Penalty
	Statute
	Parole Available

	Montana*
	Not specified
	10 years
	Mont. Code Ann. § 45-5-625
	§ 46-18-201

	Nebraska
	2 years
	5 years
	Neb. Rev. Stat. § 28-1463.05
	§ 28-105(4)

	Nevada
	1 year
	10 years
	Nev. Rev. Stat. § 200.730
	§ 176A.100

	New Hampshire*
	Probation or fine
	15 years
	N.H. Rev. Stat. Ann. § 649-A:3
	§ 651: 2(I)

	New Jersey
	Not specified
	18 months
	N.J. Stat. Ann. § 2C: 24-4(5)(b)
	§ 2C: 43-2(b)

	New Mexico
	18 months
	18 months
	N.M. Stat. § 30-6A-3(A)
	§ 31-20-3

	New York
	1 year
	4 years
	N.Y. Penal Law § 263.11; 16
	§ 65.00

	North Carolina*
	6 months
	2 years
	N.C. Gen. Stat. § 14-190.17A
	§ 15A-1341

	North Dakota
	$5000 fine
	5 years
	N.D. Cent. Code § 12.1-27.2-04.1
	§ 12.1-32-02

	Ohio
	6 months
	1 year
	Ohio Rev. Code Ann. § 2929.14
	§ 2929.15

	Oklahoma
	Fine
	5 years
	Okla. Stat. tit. 21, § 1024.2
	tit. 22, § 991a(A)(1)

	Oregon*
	Probation
	1 year
	Or. Rev. Stat. § 163.687(2)
	§ 163.687(2)

	Pennsylvania*
	Not specified
	7 years
	18 Pa. Cons. Stat. § 6312(d)(2)
	42 Pa. § 9721

	Rhode Island
	Fine
	5 years
	R.I. Code R. § 11-9-1.3
	§ 12-19-8

	South Carolina
	Not specified
	10 years
	S.C. Code Ann. § 16-15-410(c)
	§ 24-21-410

	South Dakota*
	Not specified
	10 years
	S.D. Codified Laws § 22-24A-3
	§ 23A-27-12

	Tennessee*
	2 years
	12 years
	Tenn. Code Ann. § 39-17-1003
	§ 40-35-303

	Texas*
	2 years
	10 years
	Tex. Penal Code Ann. § 43.26
	§ 12.42

	Utah*

	1 year
	15 years
	Utah Code Ann. § 76-5a-3
	§ 77-18-1

	Vermont
	Fine
	5 years
	Vt. Stat. Ann. tit. 28, § 2827
	tit. 28, § 205

	Virginia*
	1 year
	5 years
	Va. Code Ann. § 18.2-374.1:1(A)
	§ 19.2-303

	Washington
	$20K fine or 10 years
	10 years
	Wash. Rev. Code § 9.68A.070
	§ 9.95.200

	West Virginia
	Not specified
	2 years
	W. Va. Code § 61-8C-3
	§ 62-12-2(a)

	Wisconsin
	Not specified
	18 months
	Wis. Stat. § 948.12(3)(b)
	§ 973.09

	Wyoming
	Fine
	10 years
	Wyo. Stat. Ann. § 6-4-03
	§ 7-13-02


* State has prosecuted each image as a separate offense.
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� Trial Tr. vol. 1 at 66.


� Id. at 66: 17-25; 67:1.  One computer belonged to Berger’s wife, Carol, and was found to contain no child pornography.  


� Appellee’s Supp. Br. to Ariz. Sup. Ct. at 1.


� Id.


� Trial Tr. vol. 1 at 62-63.


� Id.


� Id. at 63: 18-24.


� Id. at 66: 2-4.


� Id. at 72: 10-14.


� Id. at 72: 23-24.


� Id. at 73: 2-6.


� Id. at 73: 10-11.


� Id. at 74: 6-23.


� Id. at 75: 1-18.


� Id. at 75: 18-24.


� Id. at 76: 1-6.


� See New York v. Farber, 458 U.S. 747, 749 n.2 (1982).


� 1978 Ariz. Sess. Laws, ch. 200 § 2(A).


� Id.


� 1983 Ariz. Sess. Laws, ch. 93 (Ariz. 1983).


� Ariz. Rev. Stat. Ann. § 13-3553(A)(2) (Supp. 2008) (emphasis added).


� Id. at § 13-705(D).


� State v. Coghill, 169 P.3d 942, 953 (Ariz. Ct. App. 2007). 


� Id. at 954.


� Id.


� Ariz. Rev. Stat. Ann. § 13-3551(5) (Supp. 2008).  


� Id. at § 13-3551(11).


� Id. at § 13-3551(10). “Simulated” means the depiction of genitals in such a way that it appears sexual conduct is taking place between actual persons, and has been interpreted by the Arizona Court of Appeals to not include virtual pornography.  See State v. Hazlett, 73 P.3d 1258, 1265 (Ariz. Ct. App. 2003), discussed infra at p. 30.


� Ariz. Rev. Stat. Ann. § 13-3551(4) (Supp. 2008).


� Id. at § 13-3551(9).


� Id. at § 13-705.  


� Id.


� Id.


� See Id. at § 13-3553(A)(2) (imposing guilt for the possession of “any visual depiction”). 


� Id. at § 13-705.


� See Appendix, infra.


� Id.


� Id.


� See e.g., Kate Stith, The Arc of the Pendulum: Judges, Prosecutors, and the Exercise of Discretion, 117 Yale L.J. 1420 (2008) (discussing the rationale behind federal statutory mandates).


� See Lance Cassak & Milton Heumann, Old Wine in New Bottles: A Reconsideration of Informing Jurors About Punishment in Determinate and Mandatory Sentencing Cases, 4 Rutgers J. L. & Pub. Pol’y 411 (2007) (discussing whether jurors should be informed of penalty before deciding guilt in mandatory sentencing cases).


� Id. 


� See Amir Efrati, Making Punishments Fit the Most Offensive Crimes, Wash. Post, Oct. 23, 2008, at A14 (discussing the increase in criminal prosecutions for possessing child pornography and federal judges’ resistance to imposing mandatory sentences).


� Benjamin Weiser, A Judge’s Struggle to Avoid Imposing A Penalty He Hated, N.Y. Times, Jan. 13, 2004, at A1.


� Id.


� U.S. v. Pabon-Cruz, 391 F.3d 86, 103-04 (2d Cir. 2004) (holding that then-current version of statute allowed for a fine in lieu of incarceration).  See also 18 U.S.C. 2252(a)(2) (Supp. 2008).


� Pabon-Cruz, 391 F.3d at 106.


� See 18 U.S.C. 2252(b)(1).


� Ariz. Rev. Stat. Ann. § 13-3553(A) (Supp. 2008).


� Id. at § 13-3405(A)(1)-(2) (imposing lesser penalty for possession of marijuana as compared to the penalty for selling it).  See also Id. at § 13-3407(A)(1)-(2) (imposing lesser penalty for possession of dangerous drugs, such as methamphetamine, as compared to selling it).


� Interview with Robert Walsh, Assistant Attorney General, in Phoenix, Ariz. (Mar. 13, 2009).


� Id.


� Id. 


� Id. Law enforcement officials are concerned that offenders use the contraband to convince victims that other children consented to and enjoyed the sexual conduct.  See also 1978 Ariz. Sess. Laws, ch. 200 § 2(B)(1), (3).


� Professor of Communication, Psychology and Women’s Studies, University of California, Los Angeles. Curriculum vitae and list of publications available at http://www.psych.ucla.edu/ faculty/faculty_page?id=96&area=8.


� Neil Malamuth & Mark Huppin, Drawing the Line on Virtual Child Pornography: Bringing the Law in Line with Research Evidence, 31 N.Y.U. Rev. L. & Soc. Change 773, 791-802 (2007).


� Id. at 792.


� Id. 


� Id. 


� Id. at 793.


� Id.


� Id. at 796.


� Id. 


� Id. at 797.


� Id.


� Id.


� New York v. Ferber, 458 U.S. 747 (1982).


� Id.


� 1983 Ariz. Sess. Laws, ch. 93 (Ariz. 1983).


� State v. Emond, 786 P.2d 989 (Ariz. Ct. App. 1989)


� Id. at 990.


� 394 U.S. 557 (1969).


� Emond, 786 P.2d 990-91.


� Id. 


� Id. at 993-94.


� Osborne v. Ohio, 495 U.S. 103 (1990). It should be noted that under Ohio law at the time, if the defendant played no part in creating the image and was only charged with possession, the crime was considered a misdemeanor in the first degree. Today, that crime is considered a felony in the fifth degree with a sentencing range between six and 12 months maximum in Ohio. However, if the defendant has a prior conviction for a similar crime, the offense is considered a felony in the fourth degree with a sentencing range between six and 18 months maximum. See Ohio Revised Code §2929.14(A)(4)-(5) (Supp. 2009).  


� 535 U.S. 234 (2002).


� Id. at 250.


� Id. 


� Id. at 247-48.


� State v. Stone, No. CR200101720, (Jun. 24, 2002 order dismissing case); State v. Goldstein, No. CR2002002845, (Aug. 6, 2002 order dismissing case), both available at http://www.courtminutes.maricopa.gov/JONamesearch.asp, (locate by case number).


� Stone, No. CR200101720 (Jun. 24, 2002 order at 5); Goldstein, No. CR2002002845 (Aug. 6, 2002 order at 3).


� Goldstein, No. CR2002002845 (Aug. 6, 2002 order at 2).


� Stone, No. CR200101720 (Jun. 24, 2002 order at 1); Goldstein, No. CR2002002845 (Aug. 6, 2002 order at 1).


� Trial Tr. vol. 1 (Jan. 28, 2003); Trial Tr. vol. 2 (Jan. 30, 2003).


� Trial Tr. vol. 1 (Jan. 28, 2003); Trial Tr. vol. 2 (Jan. 30, 2003).


� State v. Berger, No. CR2002013657 (Jan. 30, 2003 Trial Minute Entry Day Three at 3-7) available at http://www.courtminutes.maricopa.gov/JONamesearch.asp, (locate by case number).


� Trial Tr. vol. 1, 1, 5-8 (Jan. 28, 2003).


� State v. Berger, 103 P.3d 298, 306 (Ariz. Ct. App. 2004).


� Berger’s attorney asked that Berger not be interviewed for this essay because his conviction is still on appeal.


� Trial Tr. vol. 1, 1-3. 


� Id.


� Id.


� Id.


� See discussion of cases supra pp. 16-17 and infra p. 30.


� Defense counsel did not respond to requests for an interview. 


� See State v. Stone, No. CR200101720 (Jun. 24, 2002 order granting dismissal); State v. Goldstein, No. CR2002002845 (Aug. 6, 2002 order granting dismissal) both available at http://www.courtminutes.maricopa.gov/JONamesearch.asp, (locate by case number).


� See Stone, No. CR200101720 (Jun. 24, 2002 order at 5); Goldstein, No. CR2002002845 (Aug. 6, 2002 order at 3).


� Goldstein, No. CR2002002845 (Aug. 6, 2002 order at 3). See discussion of A.R.S. § 13-3553 supra p. 8.


� See State v. Berger, No. CR2002013657 (Jan. 16, 2003 order denying Def.’s Mot. to Dismiss Indictment at 2) available at http://www.courtminutes.maricopa.gov/JONamesearch.asp, (locate by case number).


� Id.


� Ariz. Rev. Stat. Ann. § 13-3553(A)(2) (Supp. 2008).


� Berger, No. CR2002013657 (Jan. 16, 2003 order at 2).


� See § 13-3553(A)(2); Id. at § 13-705(D).


� Id.


� See discussion of cases supra pp. 16-17 and infra p. 30.


� Trial Tr. vol. 1, 1, 3: 21-24 (Jan. 28, 2003).


� Id. at 5:23-5; 5: 1-8.  


� Id. See also Benjamin Weiser, A Judge’s Struggle to Avoid Imposing A Penalty He Hated, N.Y. Times, Jan. 13, 2004, at A1, discussed supra at pp. 11-12.


� Parsons did not respond to requests for an interview.


� See Def.’s Pet. for Post-Conviction Relief at 3.


� Trial Tr. vol. 1 at 13-15.  The jury consisted of two women and twelve men, two of whom would be alternates during jury deliberations.


� Id. at 16: 3-6.


� Id. at 16: 8-9.


� Id. at 16-17.


� Id. at 23: 2-5.


� Id. at 23: 7.


� Id. at 25-40; 46-100.  See discussion of the Berger investigation supra pp. 5-8.


� Id. at 112-19.


� Id. at 119.


� Id. at 154-56.


� Id.


� Id. at 165.


� Trial Tr. vol. 2, 1-6 (Jan. 30, 2003).


� Id. at 7: 17-25; 18: 1-5.


� Id.


� Trial Tr. vol. 1, 16: 23-25; 17: 1-6 (Jan. 28, 2003).


� Trial Tr. vol. 2, 12-20 (Jan. 30, 2003).


� Id.


� Id.


� Id.


� Trial Tr., vol. 1, 43; 104 (Jan. 28, 2003).


� Id. at 100: 2-5.


� Id. at 101: 11-21.


� Id. at 104-06.


� Id. at 182-87.


� Id. at 185-86.


� Id. at 190: 9-25.


� Trial Tr. vol. 2, 33: 18-21 (Jan. 30, 2003).


� Id.


� Id. at 39-42.


� Id. at 39: 10-15.


� Id. at 43: 11-19.


� Id. at 45.


� Id. at 66: 4-8.


� Id. at 66-68.


� Id. at 74.


� Id. at 83-89.


� Id. at 83-89.


� Id.


� Id. at 92: 10-11.


� Id. at 95: 1-3.


� Id. at 11-13.


� Id. at 11-13.


� State v. Berger, No. CR2002013657 (Jan. 30, 2003 Trial Minute Entry Day Three at 2-3) available at http://www.courtminutes.maricopa.gov/JONamesearch.asp (locate by case number).


� Berger, No. CR200213657 (Jan. 23, 2002 order staying Def.’s Mot. to Hold Statute Unconstitutional as Cruel and Unusual Punishment at 2).


� 501 U.S. 957 (1991).


� Berger, No. CR200213657 (Feb. 13, 2003 order denying Def.’s Mot. to Hold Statute Unconstitutional as Cruel and Unusual Punishment at 2).


� Id.


� 926 P.2d 494 (Ariz. 1996).


� Berger, No. CR200213657 (Feb. 13, 2003 order denying Def.’s Mot. to Hold Statute Unconstitutional as Cruel and Unusual Punishment at 2).


� Id. 


� Id. at 3.


� Id.


� Id.


� 792 P.2d 705 (Ariz. 1990).


� Berger, No. CR200213657 (Feb. 13, 2003 order denying Def.’s Mot. to Hold Statute Unconstitutional as Cruel and Unusual Punishment at 3).


� Id.


� Both the U.S. Constitution and Arizona Constitution state that “[e]xcessive bail shall not be required, nor excessive fines imposed, nor cruel and unusual punishment inflicted.” See U.S. Const. amend. VIII; Ariz. Const. art. II, § 15. 


� See e.g., People v. Bullock, 485 N.W.2d 866, 872 (Mich. 1992) (holding scope of Michigan Constitution’s prohibition of cruel and unusual punishment broader than U.S. Constitution). 


� State v. Long, 83 P.3d 618, 623 n.2 (Ariz. Ct. App. 2004) (refusing to hold a twenty-year sentence for one count of sexual exploitation of a minor as cruel and unusual punishment under the Arizona Constitution).  The defendant in Long lured a fourteen-year-old girl into an ongoing sexual relationship by threatening to kill her mother if she did not consent.  The defendant filmed himself engaging in sexual intercourse with the victim.  He was sentenced to one count of sexual exploitation of a minor and one count of sexual conduct with a minor, resulting in a total of forty-four years’ imprisonment, 156 years less than the aggregate sentence Berger received.


� 79 P.3d 64, 67-68 (Ariz. 2003).  See discussion of Davis infra p. 31.


� Id. at 68.


� Interview with Laurie Herman, in Scottsdale, Ariz. (Feb. 5, 2009).


� State v. Hazlett, 73 P.3d 1258 (Ariz. Ct. App. 2003).  See discussion of the Stone and Goldstein cases supra pp. 16-17.


� Hazlett, 73 P.3d at 1266 (emphasis added).


� Id. at 1264 n.10.


� Id. at 1266.


� The parties briefed the First Amendment issues for the Court of Appeals but the issued opinion was silent on the issue. See e.g., Appellee Ans. Br. at 47.


� 79 P.3d 64 (Ariz. 2003).


� Id. at 71.


� 926 P.2d 494, 496-97 (Ariz. 1996). 


� Interview with Robert Walsh, Assistant Attorney General, in Phoenix, Ariz. (Mar. 13, 2009).


� State v. Berger, 103 P.3d 298, 300 (Ariz. Ct. App. 2004).


� Id. at 301.


� Id.


� Id. at 302.


� The State did not challenge Berger’s ability to raise the state constitution argument in the Court of Appeals but argued that the scope of protection against cruel and unusual punishment in both constitutions are the same. See Appellee Ans. Br. at 17.


� Harmelin v. Michigan, 501 U.S. 957, 1005 (1991) ((Kennedy, J., concurring)


� Id.


� Id. at 999.


� State v. DePiano, 926 P.2d 494, 505 (Ariz. 1996).


� State v. Davis, 79 P.3d 64, 71 (Ariz. 2003).


� State v. Berger, 103 P.3d 298, 304-05 (Ariz. Ct. App. 2004).


� Trial Tr. vol. 1, 1-3 (Jan. 28, 2003).  Evidence that Berger purchased child pornography was suppressed at trial and therefore did not become part of the record.


� Berger, 103 P.3d at 304-05.


� Id.


� Id. at 307.


� Id. at 305.


� Id.


� Id. at 306.


� Id. 


� Id. at 307.


� Ariz. Rev. Stat. Ann. § 13-4037(B) (Supp. 2008). This statute is distinguishable from § 13�603(L), which permits a trial judge to allow a defendant convicted under a mandatory sentencing scheme to appeal for executive clemency when the judge considers the sentence excessive. See discussion infra p. 38.


� Berger, 103 P.3d at 307.


� Id. at 309 (citing State v. Davis, 79 P.3d 64, 74 (Ariz. 2003)).


� Id. at 309-10.


� Appellant Supp. Br. To Pet. For Review at 1-2.


� Id.


� State v. Giandelone, No. CR2002019601 (Mar. 5, 2003 sentencing order at 2) available at http://www.courtminutes.maricopa.gov/JONamesearch.asp (locate by case number).


� State v. Oldfield, No. CR2003040036 (Aug. 3, 2004 sentencing order at 2) available at http://www.courtminutes.maricopa.gov/JONamesearch.asp (locate by case number).


� State v. Saeed Ali al Mazrooei, No. CR2003031765 (Oct. 28, 2003 sentencing order at 2) available at http://www.courtminutes.maricopa.gov/JONamesearch.asp (locate by case number).


� Appellee Opp. To Pet. for Review at 12.


� Appellee Supp. Br. To Pet. For Review at 2.


� Appellee Opp. To Pet. for Review at 9-12.


� State v. Berger, 134 P.3d 378, 385-86 (Ariz. 2006).


� Id. The defendant in Davis was a mentally challenged 20-year-old male sentenced to four consecutive 13-year sentences after engaging in consensual sexual intercourse with a fourteen year-old-girl.


� Id.


� Id.


� Id. at 388.


� Id. at 384.


� Id.


� Id. at 389.


� Id. at 394.


� Id.


� Berger v. Arizona, 549 U.S. 1252 (2007).


� Id.


� See generally Def.’s Pet. For Post-Conviction Relief .


� Id. at 9.


� Id. at 6.


� Ariz. Rev. Stat. Ann. § 13-1410 (Supp. 2008).


� Id. at § 13-1104.


� Def.’s Pet. For Post-Conviction Relief at 14-16.


� Id. at 17-20. See also Appendix, infra.


� Id. at 7.


� Ariz. Rev. Stat. Ann. § 13-603(L) (Supp. 2008).


� Def.’s Pet. For Post-Conviction Relief at 3-7.


� Id. 


� Id.


� Id. at 3.


� Resp. to Def.’s Pet. For Post-Conviction Relief at 4.


� Id. at 10.


� Id. at 12-13.


� See generally Def.’s Reply to Resp. to Def.’s Pet. For Post-Conviction Relief.


� State v. Laughlin, No. CR2005032107 (Oct. 5, 2007 order dismissing counts 5-9) available at http://www.courtminutes.maricopa.gov/JONamesearch.asp (locate by case number).


� Jim Walsh, 5 Charges Dropped in Child-Porn Conviction; 4 Counts Remain for Forty-Year Term, Arizona Republic, Oct. 13, 2007, at B1.


� Id.


� Id. 


� State v. Berger, No. CR2002-013657 (Dec. 5, 2007 order denying Petition for Post-Conviction Relief at 1) available at http://www.courtminutes.maricopa.gov/JONamesearch.asp (locate by case number).


� State v. Berger, 134 P.3d 378, 387 (Ariz. 2006)


� 1978 Ariz. Sess. Laws, ch. 200 § 2(A) (Ariz. 1978).


� Id.


� 1983 Ariz. Sess. Laws, ch. 93 (Ariz. 1983).


� Trial Tr. vol. 1, 44: 4-5 (Jan. 28, 2003).


� Interview with Robert Walsh, Assistant Attorney General, in Phoenix, Ariz. (Mar. 13, 2009). 


� Ariz. Rev. Stat. Ann. § 13-705(A) (Supp. 2008).


� Id. at § 13-3553(F); § 13-1411(A)(2), (D).


� Id. at 13-3553(A)(2); § 13-705(D), (H).


� H.B. 2348, 49th Legis., 1st Reg. Sess. (Ariz. 2009).


� Interview with Professor Michael Berch, Sandra Day O’Connor College of Law, Arizona State University, in Tempe, Ariz. (Mar. 6, 2009).


� Id.


� Id.


� Id.


� Id.


� Id.


� Under federal law, a conviction of possession of child pornography imposes between 5-20 years’ imprisonment and each image is not treated as a separate counts under the statute. 18 U.S.C. § 2252A(b)(1) (Supp. 2008).


� The maximum penalty in Arizona is twenty-four years per image.


� Penalties in Georgia cannot exceed twenty years.


� The penalty in Mississippi is no less than 5 years and no more than 40 years.


� The maximum penalty in Pennsylvania is 7 years.


� Alaska criminalizes possession with intent to create child pornography but not mere possession as an independent offense.


� Under the Utah statute, a separate count is imposed for each child depicted in each image.
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